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Agenda

When can employees refuse to work?

Considerations for implementing remote work arrangements.

Privacy considerations with “vaccination passports” and other matters.

Questions and Answers.



Obligation to Ensure Health, 
Safety and Welfare

Every employer shall ensure, as far as reasonably practical for the employer to 
do so, the health, safety and welfare of:
Workers; and 
Other people at or in the vicinity of the worksite whose health and safety may 

be materially affected by hazards originating from the site.

Prevention of the spread of COVID-19 is compliance with this obligation.
Mandatory mask policy in the workplace, limiting group gatherings, plastic 

shields, temperature checks prior to entry.



Workplace Safety – Changing 
Standards

Occupational Health and Safety Act – Major Changes Scheduled for Sept. 1, 
2021

General Considerations:
 Joint Occupational Health and Safety Committee is still required.
Different method to assess number of workers in a workplace.
Employer will determine who is on the Joint OHS Committee
Elimination of all mandatory elements relating to membership, frequency of 

meetings, compensation or time off, and training for Joint OHS Committees
No requirement for the JHSCs to participate in regular worksite inspections



Refusal of Unsafe Work –
Current Rules

 A worker can refuse work if they believe “on reasonable grounds that there is a 
dangerous condition at the worksite or that the work constitutes a danger to the 
worker’s health or safety or to the health or safety of another worker or another person” 

 Key: employers also required to pay workers while they are refusing unsafe work

 COVID-19: if work refusal is based upon the potential risk of exposure an investigation is 
required. Consider:
 The current scientific understanding of COVID-19 transmission and risk.
 The specific exposure risks presented by the nature of the work.
 The particular workplace.
 Possible protective measures.



Refusal of Unsafe Work – New 
Rules (Sept. 1)

 Worker can refuse work if they believe “on reasonable grounds that there is an undue hazard 
at the work site”
 Undue hazard: a hazard that poses a serious and immediate threat”

 Key: Employers no longer required to pay workers while they are refusing unsafe work

 Impact for Covid-19 measures:
 An outbreak would likely be considered a serious and immediate threat. Refusal to work (or attend the 

work site) would be reasonable.
 Lack of sufficient safety precautions? Less clear.



Examples of Court Intervention 
re: COVID-19

• Provide nurses working in long term care homes with access to appropriate personal 
protective equipment
 Ontario Nurses Association v. Eatonville/Henley Place [2020, Ontario Superior Court]

• Install a plexiglass barrier at a nursing station in a retirement home. 
 UFCW, Local 175 v. Farmer [2020, Ontario Labour Relations Board]

 Require food production line workers to wear medical or non-medical face masks. 
 Inovata Foods Corp. v. Ontario (A Director under the Occupational Health and Safety Act) [2020, 

Labour Relations Board]

https://ca.practicallaw.thomsonreuters.com/Link/Document/FullText?findType=Y&serNum=2050837899&pubNum=0005476&originatingDoc=Iadfe0053651311eaadfea82903531a62&refType=IC&originationContext=document&transitionType=PLDocumentLink&billingHash=3453EEC9EF124254D4E7EC3301A7CC5042EE20882114E89A63331594681E6832&contextData=(sc.Default)
https://ca.practicallaw.thomsonreuters.com/Link/Document/FullText?findType=Y&serNum=2051538463&pubNum=0005476&originatingDoc=Iadfe0053651311eaadfea82903531a62&refType=IC&originationContext=document&transitionType=PLDocumentLink&billingHash=823D68DD2244A7DF19056877D1A26CEE72B569CB60CF385136EF99BA1AC8547A&contextData=(sc.Default)


Considerations for implementing 
remote work arrangements.

Do you have remote working arrangement or telecommuting policy?
Absent a contractual term, employers are not required to allow 

employees to work remotely.



Considerations for implementing 
remote work arrangements.

Boston Consulting Group and The Network surveyed nearly 290,000 people in 
190 countries and found that 89% expected to work from home at least 
some of the time after the pandemic ends.

 In digital and knowledge-based fields, over 90% expected to work from 
home at least some of time after the pandemic ends.

 https://www.bcg.com/en-us/publications/2021/advantages-of-remote-work-
flexibility

https://www.bcg.com/en-us/publications/2021/advantages-of-remote-work-flexibility


Considerations for implementing 
remote work arrangements.

Remote working arrangements create potential risks for employers:
 less control over confidential information and trade secrets;
 liability accidents that occur outside of the employer’s premises; and
 liability for excessive hours worked or unpaid overtime.

Government of Canada issued Disconnecting from Work-Related E-
Communications Outside of Work Hours.

https://www.canada.ca/content/dam/esdc-edsc/documents/services/reports/SPAWID-SPLR-IssuePaper-Disconnecting-FINAL-EN.pdf


Considerations for implementing 
remote work arrangements.

A policy may minimize risks by setting expectations and explaining 
responsibilities.

A properly drafted written policy can:
 define eligibility for telecommuting;
 provide procedures for requesting approval to telecommute; 
 explain expectations about expected work locations; and
 explain expectations about working hours and technical support.



Considerations for implementing 
remote work arrangements.

A written policy is not always required (or even recommended):
consider the size of your business; and
 likelihood the risks associated with remote working arrangements will 

materialize.



Balancing Privacy Rights and a 
Safe Workplace

Vaccination status = personal medical information

Subject to privacy laws
PIPEDA – applies to federally-regulated businesses, intra-provincial and 

international transactions 
 FOIP Act – applies to provincial public sector
PIPA – applies to provincial private sector
HIA – applies to an individual’s health records



Balancing Privacy Rights and a 
Safe Workplace

Employers must only collect and 
use employee medical 
information to the extent 
reasonable in the 
circumstances

 Is vaccine verification integral
to ensuring a safe workplace?

Employer 
obligation to 
ensure safe 
workplace

Employee 
right to 
privacy



Vaccine Verification Generally

Vaccine passports = digital or paper certificates of vaccination status
Function as verified proof a person is vaccinated in order to travel or to 

gain access to services or locations
May 2021 Joint Statement by Federal, Provincial and Territorial Privacy 

Commissioners on Privacy and COVID-19 Passports
 Infringement on civil liberties must be necessary, effective, and 

proportional in order to be justified
Must be based in clear legal authority. Consent alone is insufficient.



Vaccination Verification Policies: 
Key Principles for Employers

 (1) Identify clear purpose and legal authority

 (2) Develop a written policy

 (3) Advise employees of the policy

 (4) Collect only what is necessary to meet the purpose

 (5) Share only with individuals who need to know

 (6) Store, secure, and destroy when no longer necessary 



Privacy Considerations: 
Screening Non-Employee Visitors

Similar considerations apply for the collection of medical information of 
non-employee visitors or clients

Consider: can a safe workplace be maintained with alternative 
measures such as distancing, mask-wearing, and sanitization?



Government Use of COVID 
Tracing Apps

May 2020 and July 2020 Joint Statements by Federal, Provincial and 
Territorial Privacy Commissioners on contact tracing apps

 Two apps in circulation:
 Federal COVID Alert – not adopted in Alberta, approved by Federal OPC
AB Trace Together – approved by Provincial OIPC, with recommendations

Contact tracing apps request less access to private data than social media 
apps like Facebook, Instagram, or TikTok!



Implications for Employers

COVID tracing apps will likely be disbanded once infection rates of 
COVID-19 decrease and public health orders are lifted
Key principles: Necessity, effectiveness, and proportionality

Role of employers likely limited to encouraging compliance with current 
best practices and public health recommendations



Questions and Answers.

Joseph Oppenheim: oppenheim@carbertwaite.com

Matthew Bobawsky: bobawsky@carbertwaite.com

mailto:oppenheim@carbertwaite.com
mailto:bobawsky@carbertwaite.com
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